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Major change in risk policy, with potential impacts for other
programs and agencies.

Use of new “suppression effect’ theory to radically
increase fish consumption levels used to calculate
standards; much more stringent and expensive permit

limits.

Washington rule could cost over $1B, with no measurable
benefits. OIRA should request that EPA submit the rule for

review.

Washington rule is less stringent than Maine rule, because
the Washington rule is based on a Fish Consumption Rate
of 175 g/d v. 286 g/d for Maine.
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CWA, irrespective of tribal treaty rights.

NAHB; AF&PA

» Creating a new designated use—not
allowed under CWA, EPA regulations,
Maine law

Methodology)—violates APA
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s 2000 Methodology (and NTR, GLI)—State discretion

« General population: 105 or 10, as long as subpopulation at 10

¢ Policy Rationale

s “Given the wide variations in consumption patterns, it would not seem to be
possible for States and Tribes to provide the same level of protection from
contaminated fish for all consumers.” 63 Fed. Reg. 36,742, 36,775 (July 7,
1998). Methodology states, “[tlhe point is that the risks for different population
groups are not the same.” Methodology at 2-7 (emphasis added)

« Methodology: 106, 105, and 10 for high consumers are all de
minimis risk

 Long-standing EPA risk policy

®

» Precedent for other EPA programs and agencies.
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e @Xcess cancer risk
or
e hazard quotient

Source: NCASI

risk specific dose
or
reference dose

e body weight

AND

e drinking water intake
AND

¢ fish consumption rate
AND

¢ biological accumulation
AND

« water column concentration
AND

¢ cooking loss

AND

¢ duration of exposure
AND

e other exposures
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Everyone has all of the following characteristics:

Parameter

Proposal for
Washington

Proposal for Maine
(Indian Lands)

Weighs

AND

Every Day for 70 Years
Consurmes Fish From
the Same Location That
{s .

oFrom Local Waters, Grocery Siores,
Aquacuiture, Foreign Countries (excluding

marine} and

From Waters Contaminated at the HHWQC

lLeve

i

Contaminated with Pollutants from the Water
to the Maximum Extent Possible and

«Contaminated with the Same Amount of
Pollutants Despite Reductions from Cooking

Sam

175 g/d (.39 1bs)

All Other
Assumptlions Are
The Same

Same

286 g/d (.63 Ibs)

(the rate that is
unsuppressed by
concermns about the
safety of available fish)

Al Other Assumplions
Are The Same
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Impact of EPA Choosing 106 v. 10° v. 10
Excess Lifetime Cancer Risk Level

“106 means the “risk of developing cancer...would be one in a million on
top of the background risk of develaping cancer from all other exposures.
(emphasis added)”

34

If Evervone has ALL of the Equation Characteristics:

4in 10, or .40000  .4001 40001 400001

* EPA Proposed Criteria for Maine, 81 Fed. Reg. 23243 (4/20/16)
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 ARARSs

e NCP: “For known or suspected carcinogens,
acceptable exposure levels are generally
concentration levels that represent an excess

upper bounc
of between 1
relationship

CAA:

lifetime cancer risk to an individual
04 and 10 using information on the

e MATS cites tribal treaty rights
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target population

« Contrary to 2000 Methodology, and has not been
properly adopted as policy change under APA

 The existing methodology to protect general
population already provides sufficient protection

of high consumers

» Targets the general population at levels of 107 or
lower, depending on the exact assumptions used

to represent the tribe.
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population;

&

&

To protect the designated use, the FCR must represent “sustenance level

Not needed to be protective

Violates APA

of consumption unsuppressed by pollutant concerns.”

&

B

B

“Scientific and policy judgment” is “necessary and appropriate”
Based on an FAQ document. 81 FR 23245.

Wabanki study : “describe the lifestyle that was universal when resources
were in better condition and that some tribal members practice today (and
many more that are waiting to resume once restoration goals and protective

standards are in place.y” 81 FR 23245 (emphasis added)
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* 95% of anglers consumed 26 g/d or less. Virtually no fish
advisories, so it is an “unsuppressed rate” (no fear of

contamination)

« 148 Native Americans included in survey. 95" percentile was

51 g/d. Max was 182 g/d. But only 6% consumed > than
Maine FCR of 32.4 g/d.

e Subsistence lifestyle no longer necessary for survival in
Maine |

 Tribal members not likely “waiting to resume” the traditio

nal

lifestyle. Studies show when commercial food is available,

tribal members consumption patters evolve.

sunciztion
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States are the primary authority to set criteria under the CWA

State criteria must protect the designated use and be based on “sound
scientific rationale”(40 C.F.R. § 131.11(a))

State criteria can deviate from federal criteria (40 C.F.R. § 131.11(b))
« Can modify to reflect “site-specific conditions *
« Can use “other scientifically defensible methods”

State criteria can vary from EPA guidance or recommendations and stili be
scientifically defensible and protective, particularly in light of the conservative
nature of criteria derivation and EPA’s own recognition that risks at 10, 10,
or 104 are de minimis

State criteria that are scientifically defensible comply with the Act and EPA
regulations, and must be approved by EPA, even if they are not consistent
with EPA recommendations, guidance or policy.

Called for by the CWA—Cooperative federalism
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» Even if standards were an order of magnitude less
stringent (10x), and if advanced treatment
technology were economically feasible, standards
could not be met for PCB’s and arsenic with

available technology.

» Conclusion: EPA’s proposed WQS for WA are
neither technically nor economically feasible.
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